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OF PARTS (1" RECORD ¢ BE IiCTUDED I, RECORD Cil APPLAL

It is hereby stipulated and agreed by nﬁd between the
plaintiff and the defendants i1, the above matter, acting through
their respective counsel, that the facts hereinafter stated, to=-
gether with the nortion of the transcriqt of the evidence herein-
after designated shall constitute the facts as showvn by the evidence
submitted in the case which are escsential to a decision by the
appcllate court on the questions raised by the apreal:

1. Th-t ench of the defendants 1s a native born citizen
of the United States and of Japanese ancestry, and was required to
register and dii register with his local draft board under the pro-
visions of the Selective Training and Service Act of 1940; that
each of the defcndants was a rcsident of a Pacific Coast state,
to-wit: California, Oregon and vJashington, and, with the exception
of three of the defendants hereinafter identified, all of sald de-
fendants registered under the provisions of the aforesaid act with
their local boards at their places of residence in the aforesaid
states.

2., ''hat ecnch of the defendants in cases No. 4935 Crim.,



snigeru Fujii, tne appellant herein, )

was indicteu, tried, ana convicted under 504H§9§,
v 311, for wilfully refusing and failing to report
for induction into the armed forces of the United
States pursuant to an order of his local draft board.
He is one of 63 persons convicted under similar cir-
cumstances. By stipuletion of counsel, it is agreed
that the other cases shall be controlled by the de-
cision in this case.

Appellant is an American citizen. He

\

was born in the Unitea Stutes of Japanese ancestry.
He registered with his local draft board in California.
Thereafter, in 1942, he was removed to ana confined
in a relocation center at Heart Mountain Park, Wyo-
ming. At first he was classified in IV-C. Prior
to the order to report, he was reclassified into I-aA.
He was still confined in the relocation cmter when
he wus ordered to report for induction.

Appellant was loyal to the United States
at all times. There can te no question about this,

The agent for the Federal Bureau of Investigation

who invectiocated him after ha failed tn rennrt ran+?
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United States; that he indicated no desire to live

in Japen, and that he aesired to fight for this country

if he were restored to his rights as a citizen.
Appellant's entire appesl is predicated on

the argument that his rerovel from his home and his

confinement behind barbed wire in the relocation center

without being charged with any crime deprived him of

his liberty and property without due process of law,

ana that therefore he ought not to be required to render

Rt P

\
military service until his rights were restored.

Under the admitted facts as to his loyal-
ty, he was restrained of his liberty.by confinement
in the relocation center% He could have secured iis
complete releasse from restraint by writ of habeas R
corpus at any time and could thus have been restored
to freedom. This would have given him the vindication
which he seeks. It would have cleared his name for all
time. But this he did not do. Instead, lLe chose to

-

disobey a lawful order because he claimed his rights

. Ex parte liit suye Endo, U.sS. y decided
Dec. 18, 1944.
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One may not refuse to heed = lawful call of his
government wmerely becasuse in another way it may have
injured him. Appellant was a citizen of the United
States. Le owed the saure military service to his
country that any other citizen did. Neither the
fact that he was of Japanese ancestry nor the fact
that his constitutional rights may have been invaded
by sending him to a relocation center cancel this
debt.

Furtherriore, the court§ are not open
to him to challenge his right to exemption from mili-
tary service under the admitted facté. It is now
wel 1 settled that one must exhaust his aaministrative
remedies and rmust obey the order to report before he
may use the courts to challenge his classification.
This was definitely settled by the Suprene Court in
Falbo v. United States, 320 U.S. 549. Appellant con-
cedes this, but argues that the decision in the Falbo
case is wrong. 1In effect, he asks us to overrule

the Supreme Court. No reason, to say nothing of a
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Appellant also urges that tnis case is controlled by

the cecision in United States v. Kuwabara, 56 F. Supp.

716. e do not pass upon the soundness of that deci-

sion. It 1s sufficient to say that it is distinguish-

able upon the facts.

The Celective Service Act makes it a penal

PP

offense to refuse to report for induction. It wss ap-

pellant's duty to report for induction and thereafter

assert eny claimed rights for exemption from military

\
service by writ of habeas corpus. This he failed to do.
Instead, he chose to ignore the order. As a result,

he became subject tc the penal provisibns of the statute.

Under the stipulation of the parties,

this decision is maae applicable to the other sixty-

two cases covered therein.

AFFIRMED.,
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